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Preface

Th is book is among the key outputs of the Open African Innovation Research 
and Training (Open A.I.R.) Project. Based on case study research in nine African 
countries, the book examines the recent history and current on-the-ground 
 realities of innovation and intellectual property (IP) in African settings. In doing 
so, the book reveals complex collaborative dynamics across a range of diff erent 
countries, sectors and socio-economic contexts, and generates recommendations 
for how innovation and IP can be married with social and economic development 
objectives in African settings. Th is book’s sister report, Knowledge and Innovation 
in Africa: Scenarios for the Future, situates the current realities covered in this 
book within a much longer historical trajectory and multiple potential futures.

Conceived in 2009, established in 2010 and launched in 2011, Open A.I.R. is 
a pan-African and globally interconnected research and training network, which 
was established to: 

 ● raise IP awareness in African settings and facilitate critical policy 
engagement;

 ● empower a networked, epistemic IP community in Africa;
 ● identify IP-related innovation bottlenecks and modes of open collaboration; 

and
 ● interrogate IP-related innovation metrics, capital and power structures.

Open A.I.R. is fi nancially supported by Canada’s International Development 
Research Centre (IDRC) and Germany’s Federal Ministry for Economic Cooperation 
and Development (BMZ), and collaborates with numerous other organisations 
and individuals – all of whom are recognised in the Acknowledgements’ pages of 
this book. In addition to the aforementioned case study and foresight research, 
the Open A.I.R. network engages in a wide range of training, capacity building, 
outreach and policy engagement activities – both on the African continent and 
in settings outside the continent where matters of African innovation and IP are 
engaged. Th ese engagements target external stakeholders capable of changing 
 policies and practices, including:

 ● innovators, creators and entrepreneurs – individuals and companies;
 ● business groups such as chambers of commerce and industry associations;
 ● national, regional and international law-makers and policy-makers;
 ● issue leaders, such as politicians, judges, professors and practitioners;
 ● scientifi c and cultural research and development funding bodies;
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 ● university researchers, administrators and technology transfer offi  cials;
 ● rights-holders and collective rights management organisations; and
 ● representatives of indigenous and local communities.

Open A.I.R. is motivated by a vision in which innovation and creativity in Africa 
are sustainable, properly valued, collaborative, widely accessible and result 
in  benefi ts that are distributed throughout society. Based on this vision, the 
 network’s mission is to better understand how innovation and IP processes work 
in African settings, how knowledge and technology currently protected by IP can 
be  mobilised, and how IP systems can be harnessed or adapted in a manner that 
fosters openness-oriented collaborative innovation resulting in just distribution 
of new knowledge and technology. 

Th is book and the Scenarios volume are two parts of a much broader attempt, 
by Open A.I.R. and other initiatives, to facilitate, in the medium to long term, the 
emergence of new, pragmatic means of valuing and facilitating innovation and 
creativity in Africa. Contextually appropriate metrics sensitive to the monitor-
ing of meaningful changes in behaviour around innovation and creativity could 
be instrumental for promoting African grassroots entrepreneurship, broad-
based business development, and a vibrant private sector built on small and 
medium-sized enterprises (SMEs) with a sustained ability to innovate. And the 
 opportunities for innovation-driven SMEs could also benefi t from policy-maker 
adoption of appropriate metrics when designing the policy and regulatory frame-
works necessary to ensure predictable innovation environments for stakeholders.

Open A.I.R.’s core funders, IDRC and BMZ, have provided a framework for 
Open A.I.R.’s objectives. Open A.I.R. fi ts within the  IDRC’s Science and Innovation 
programme, which supports research and policy engagement in relation to how 
science, technology and innovation (STI) can be engines of socio-economic 
development. Within this programme, the Information and Networks (I&N) 
initiative, which funds the Open A.I.R. Project, aims to better  understand the 
linkages among innovation, creativity, networked collaborations (oft en  enabled 
via  information and communication technologies [ICTs]), and  determinants of 
openness – including IP rights. Th e IDRC also supported the precursor  network 
to Open A.I.R., the African Copyright and Access to Knowledge (ACA2K)  Project, 
which ran from 2007 to 2011 and generated the nucleus of the expert network 
now driving Open A.I.R.

BMZ supports Open A.I.R. via Germany’s Deutsche Gesellschaft  für 
Internationale Zusammenarbeit (GIZ), under the GIZ commons@ip – Harnessing 
the Knowledge Commons for Open Innovation initiative. Th e commons@ip 
 initiative focuses on how IP rights interact with open innovation, the knowledge 
commons, open licences and collaborative innovation. It is part of the BMZ-
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mandated Train for Trade programme, which aims at strengthening the private sec-
tor and its constituent bodies in the Southern African Development Community 
(SADC) region through training and capacity building in export promotion, qual-
ity control and promotion of open innovation – as well as through promotion of 
local and regional economic development and trade.

Open A.I.R.’s training and capacity building components include:

 ● building the network’s capacity – through online platforms, network-wide 
workshops, research methodology support, scenario-building meetings 
and thematic seminars; 

 ● awarding Open A.I.R. Fellowships to emerging IP scholars and potential 
leaders – from Tanzania, Kenya, Uganda, Ethiopia, Cameroon, Nigeria and 
Egypt;

 ● exchanging knowledge through Africa-wide and South–South knowledge 
networking at seminars, workshops and conferences;

 ● growing awareness among African creators, innovators, entrepreneurs 
and policy-makers of openness-oriented approaches to innovation and IP 
matters in Africa ; and

 ● teaching at African tertiary educational institutions, including development 
of a replicable, open course curriculum on IP law and development. 

Because of the immense geographic size of the African continent, and unique 
 logistical challenges of African intra-continental travel, ICTs have been 
 instrumental in empowering the research network’s “community of  practice”. 
Open A.I.R. has an offl  ine presence in 14 African countries and in  multiple 
 countries outside the continent. Online, the network includes hundreds of 
 individuals and institutions throughout Africa and from all corners of the globe, 
linked via a suite of online networking and social-media tools. Th e Open A.I.R. 
 community of  practice advances a culture of multidirectional exchange among 
African  innovative and creative communities and external actors – with a view to 
 sustainably empowering local communities and SMEs. Network members promote 
cross-fertilisation of ideas via original thinking and partnerships with national and 
international institutions, scholars, funding agencies, civil society  organisations 
and other willing partners. Th ose wishing to join the community can visit 
http://www.openair.org.za/join.
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OA open access
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Petromoc Petróleos de Mozambique
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RMI rights management information
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UCC Universal Copyright Convention
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UNCTAD UN Commission on Trade and Development
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USAID US Agency for International Development
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WATH West Africa Trade Hub
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WBCSD World Business Council for Sustainable Development
WCT WIPO Copyright Treaty
WEF World Economic Forum
WEP World Employment Programme
WHO World Health Organisation
WIPO World Intellectual Property Organisation
Wits University of the Witwatersrand (South Africa)
WPIS WIPO Patent Information Service
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WTO World Trade Organisation
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Chapter 9

Refl ections on Open Scholarship Modalities 
and the Copyright Environment in Kenya 

Ben Sihanya1

Abstract

Th is chapter outlines fi ndings from research into the attitudes of Kenyan scholarly publishing 
stakeholders towards open scholarship and alternative publishing. Th e fi ndings indicate a 
mix of interest and reticence in relation to open access (OA) and other modes of alternative 
publishing. For instance, the authors surveyed recognise the potential of alternative publish-
ing to enhance their scholarly profi les, but at the same time they fear potential dilution of the 
economic rights aff orded to them by copyright law. Th e chapter concludes with suggestions 
on how Kenya’s copyright environment could be made more amenable to open scholarship.

1. Introduction: open scholarship and copyright in Kenya

One of the most remarkable phenomena in the 21st century has been the emer-
gence and development of the knowledge economy (KE), or “informationalism”. 
Th e KE has been defi ned as one in which the generation and exploitation of 
knowledge plays a predominant part in the creation of wealth (Houghton, 2010). 
Castells (2004a) describes the concept of informationalism as a technological 
paradigm based on augmentation of human capacity for information processing 
and communication, made possible by revolutions in microelectronics, soft ware 
and genetic engineering. Microelectronics, soft ware, computation, telecommuni-
cations and digital communications are all components of one integrated system. 
Th is phenomenon of informationalism is characterised by a predominant posi-
tion for knowledge in the creation of wealth and development, as precipitated 

1 The author gratefully acknowledges the research assistance on this study provided by Timothy 
Wafula, James Mbugua, Enock Otieno and Martha Ndung’u, all of whom work for Innovative 
Lawyering and Sihanya Mentoring, Nairobi. 
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by the emergence of a new technological paradigm based on information and 
communication technology (ICT) (Benkler, 2006; Castells and Cardoso, 2005; 
Castells, 2004a). Rather than the mere opening up of new frontiers of knowledge, 
the KE is characterised by more eff ective use and exploitation of numerous types 
of knowledge in diverse types of economic activities. 

Kenya, the case study country for this research project, is aspiring to become 
a knowledge-intensive economy. According to Kenya’s current main policy blue-
print, Vision 2030 (GOK, 2007), the country’s development should be infl uenced 
by relevant educational provision and, in turn, by evidence-based policy-makers. 
Such education and decision-making require high-quality, creative and criti-
cal scholarly literature. Th e aforementioned new technological paradigm has 
changed the fundamentals of scholarly publishing globally and in Kenya. Th e 
new paradigm has resulted in a mix of offl  ine print publishing and digital pub-
lishing via the internet and other related digital media. 

Digital publishing outlets include e-journals, lists, blogs, websites, social 
networks and wikis. Th ere have been radical changes in the traditional roles of 
authors, publishers, information managers and other key actors in the scholarly 
publishing arena. And a raging global debate has been sparked on the right to 
access knowledge freely as a “public good”, and on the role of access to knowledge 
(A2K) (Benkler, 2006; Broumas, 2008). Th ese arguments have oft en pitted the 
author and the user/consumer against each other. Proponents of “open access” 
(OA) by the public to scholarly works argue that free access to scholarly knowl-
edge is essential to socio-economic development. 

Also of relevance to the new publishing dynamics is the emerging concept of 
“open development”: development powered by networked knowledge (see Smith 
et al., 2011). Open development is centred around principles of collaboration, 
participation and inclusiveness in the networks and institutions, broadly con-
ceived, that shape people’s lives. Some of these principles have been recognised 
in the Constitution of Kenya of 2010 (Sihanya, 2013a, 2013b, forthcoming 2013). 

Opposing the OA position are proponents of limited access, who argue that 
to sustain the generation of high-quality knowledge by the scholar, the scholar 
must be compensated by way of royalties and other forms of direct fi nancial 
remuneration (Wasamba and Sihanya, 2012). “Open scholarship”, via OA, has 
emerged as a concept that could change the business models in the education 
and information industries in Kenya and internationally. Th e traditional business 
model for  publishing scholarly works primarily entailed the payment of royal-
ties by the publisher to the author under a contract of transfer or assignment of 
copyright (for print publishing). Subscriber-based online access arrangements 
(for electronic publishing) then emerged (Wasamba and Sihanya, 2012). Today, 
three main alternative publishing models predominate: online  subscription 
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 publishing, online OA publishing and online OA self-archiving (Houghton, 
2010). Open  scholarship and OA approaches alter the traditional relationships 
among the author, the publisher, the information manager or librarian and the 
knowledge consumer. OA approaches throw into confusion the main doctrine 
that has traditionally animated these relationships: copyright. Th ere is now var-
ied opinion as to whether copyright law promotes or undermines the momen-
tum towards open scholarship. 

Th e production of scholarly literature is at a sub-optimal level in Kenya. 
It seems likely that Kenya’s dearth of scholarly publishing in some disciplines is 
due, to some extent, to limitations in author development and book authorship, 
and limitations in publishing and distribution (both off -line and online). It also 
seems likely, as this chapter argues, that the emerging open-scholarship  publishing 
paradigm has yet to pick up momentum in Kenya partly because of the country’s 
sub-optimal copyright environment.

Research problem

Th e emerging concepts of OA, open scholarship and alternative scholarly pub-
lishing pose challenges not just to authors, publishers, information managers and 
users, but also to policy-makers and related stakeholders. Th ere are important 
questions regarding how authors and publishers are to benefi t economically in 
an open scholarship context. And what role must copyright policy-makers and 
technocrats and administrators play? Th e design of copyright and related rights 
systems has traditionally been based on balancing two main theoretical perspec-
tives: (1) that copyright protection acts as an incentive to promote innovation and 
creativity; and (2) that over-strong copyright protection will be an impediment 
to free and open exchange of educational and entertainment materials, culture 
and knowledge, thereby stifl ing creativity and development (Sihanya, 2013b). Th e 
concepts of OA, open scholarship and alternative scholarly publishing serve to 
intensify the tensions between these two perspectives. 

I sought, through the research study outlined in this chapter, to take some 
initial steps towards understanding the dynamics at the intersection of open 
scholarship and copyright law, policy and practice in Kenya. Th e study sought to 
understand how the emergence of open scholarship may be aff ecting relation-
ships among the stakeholders in the scholarly publishing process. Th e study also 
sought to probe the extent to which Kenya’s copyright environment, in doc-
trinal and/or practical terms, might benefi t from review so as to better facili-
tate open scholarship. (See Chapter 8 in this volume for another discussion of 
copyright dynamics, in this case in relation to the output of Egypt’s independent 
musicians.)
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2. Conceptual and practical framework

What are the conceptual, theoretical and pragmatic issues in relation to copyright 
and authorship in the context of Kenyan scholarship and publishing?

Conceptualising and contextualising copyright in Kenya 

As stated above, the design of copyright and related rights systems has tradition-
ally been based on two main competing theoretical perspectives: (1) the view 
that copyright protection acts as an incentive to promote knowledge develop-
ment; and (2) the view that copyright protection can be an impediment to free 
and open exchange of knowledge (Cornish et al., 2010). Neither of these views 
has been subjected to suffi  cient empirical research in Kenya. As a result, law- and 
policy-makers, as well as knowledge creators, will inevitably face problems if they 
seek to design and/or implement development-oriented approaches to copyright. 

Th is study sought to partially fi ll the knowledge gap by examining the poten-
tial roles of copyright in relation to development-oriented open scholarship in 
Kenya. Th e main research methods used were desk research (literature review, 
document analysis, doctrinal analysis) and fi eld research (surveying, interviewing 
and focus-grouping stakeholders), and emphasis of the data analysis was qualita-
tive. Th e key doctrinal source was Kenya’s Copyright Act No. 12 of 2001, which 
in Section 2 provides for copyright and related rights in primary works (such as 
literary, artistic and musical works), and in related, secondary, neighbouring or 
allied works (such as audio-visual works, sound recordings and broadcasts).

Who is an author? 

Th e question of who is an author is contested in literary, legal and related scholar-
ship (Bailey, 2000; Birnhack, 2008; Nehamas, 1986). Th is study focused on author-
ship in relation to literary works. Section 2 of Kenya’s Copyright Act contains a 
broad defi nition of literary work, which includes:

 ● novels, stories and poetic works; 
 ● plays, stage directions, fi lm sceneries and broadcasting scripts; 
 ● textbooks, treatises, histories, biographies, essays and articles; 
 ● encyclopedias and dictionaries; 
 ● letters, reports and memoranda; 
 ● lectures, addresses and sermons; 
 ● charts and tables; 
 ● computer programs; and
 ● tables and compilations of data including tables and compilations of data 

stored and embodied in a computer or a medium used in conjunction 
with a computer, but does not include a written law or a judicial decision.
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Further, this study focused on authors of scholarly literary works, i.e. scholarly 
works related to the arts, humanities, social sciences, law and the natural sciences 
(biological and physical sciences). Th us, authors of “popular literature” were not 
included. A scholarly work is typically defi ned as being a (critical) work that is 
peer-reviewed and publicly disseminated (Virginia Polytechnic Institute and State 
University, 2009). Th ere are debates on disciplinary purity and interdisciplinar-
ity: are there bright-line boundaries in the arts, humanities and social sciences 
(cf.  Imbuga, 1993; Ogot and Ochieng, 1995; Ojwang, 1990; Okidi et al., 2008; 
Okoth-Ogendo, 1990; Oloo, 2006; Outa, 2009; Oyugi et al., 1988; Ruganda, 1992; 
Wanyande et al., 2007)? Some have (problematically, in my view) placed law and 
legal studies under humanities and social sciences (Monahan and Walker, 2010).2 

Th ere has also been a long debate on what constitutes creative, critical, “com-
mitted” and “serious” literature on one hand, and popular literature on the other 
(Emenyonu et al., 2006; Imbuga, 1991, 1993; Wanjala, 1982, 2007). Th e statutory 
defi nition of authorship has grown more problematic with the expansion of the 
subject matter of copyright. More particularly, problems have arisen in relation to 
technological developments, especially in entrepreneurial works and computer-
generated works. 

Establishing the identity of the author of a copyright work is important for 
at least four reasons. First, whether a work qualifi es for protection at all depends 
on the status of the author. Section 23 of the Kenyan Copyright Act provides 
that copyright shall be conferred on every work eligible for copyright where the 
author, or any of the joint authors, is a citizen of, domiciled in or ordinarily resi-
dent in Kenya at the time the work is made, or is a corporate body incorporated 
under or in accordance with the laws of Kenya. Second, the identity of the author 
determines who becomes the fi rst owner of the copyright. Section 31 of the Act 
provides that copyright conferred under Sections 23 and 24 of the Act vests ini-
tially in the author. 

Th ird, for many works, the term of copyright is calculated by reference to 
the date of death of the author (Sect. 23(2) of the Act). For example, for literary, 
musical or artistic works other than photographs, the date of expiration of copy-
right in Kenyan law is 50 years aft er the end of the year in which the author dies. 
Fourth, in the case of many copyrighted works, the author has important moral 
rights. Section 32 of the Act provides for two types of moral rights accruing to the 
author: (1) the paternity right, which allows her/him to claim the authorship of 
the work; and (2) the right of integrity, which enables her/him to control the form 
of publication and to prevent her/him work from being distorted or mutilated. 

2 For a review of the relationship, see Monahan and Walker (2010).
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Th e foregoing is relevant to this study’s focus on open scholarship. Th is is  
because, as shall be seen later in this chapter, scholarly authors’ consideration of 
moral rights was found by this study to be generally more signifi cant than their 
consideration of economic rights. 

What is “scholarship”?

“Scholarship” has been conceptualised in various ways. Some have focused on 
the “product” of the scholarly, professional and creative work in conceptualis-
ing scholarship (Aseka, 1996; Diamond and Adam, 1993; Munene, 2012). Others 
have focused on the “process” of scholarship itself (Diamond, 2002; Glassick et al., 
1997). Th is study adopted a defi nition of scholarship as the creation, development 
and maintenance of the intellectual (architecture) of subjects and disciplines, in 
forms such as dictionaries, scholarly editions, catalogues and contributions to 
major research databases (Cohen and Atieno-Odhiambo, 1989, 2004; Halliday, 
2001; Kipkorir, 2009). 

In addition, the study adopted the perspective that a scholarly work is a crea-
tive work that is peer-reviewed and publicly disseminated (Virginia Polytechnic 
Institute and State University, 2009). Accordingly, there are at least three basic 
forms of scholarship: generation or discovery of new knowledge; development of 
new technologies, methods, materials or uses; and integration of knowledge lead-
ing to new understanding (Atieno-Odhiambo and Lonsdale, 2003). 

Th is study also accepted the contention that scholarship involves commun-
ication.  Th e term “scholarly communication” refers not merely to an output but 
also to an iterative process in which scholarship is communicated, used and devel-
oped within a community (Kling and McKim, 2000; cf. Imbuga, 1993; Ngugi wa 
Th iong’o, 1981; Njogu and Oluoch-Olunya, 2007; Ochieng, 2012; Ruganda, 1992). 
Scholarly publishing or communication fulfi ls at least three purposes: publicity, 
access, and trustworthiness (Kling and McKim, 1999). Björk (2007) outlines a life 
cycle of scholarship which involves conducting research and then communicating 
and applying the results across fi ve stages: (1) fund research and research commu-
nication; (2) perform research and communicate the results; (3) publish scientifi c 
and scholarly works; (4) facilitate dissemination, retrieval and preservation; and 
(5)  study publications and apply the knowledge.

Architecture for Kenyan scholarship 

In Kenya, the architecture that directly supports, compromises or is neutral to 
scholarly endeavour includes universities, colleges, research institutes/centres, 
libraries, archives, publishers and scholarly consortia or communities. 

CD_Innovation_Intellectual_Chapter 9.indd   208CD_Innovation_Intellectual_Chapter 9.indd   208 21/11/13   10:30 AM21/11/13   10:30 AM



 Refl ections on Open Scholarship Modalities and the Copyright Environment

209

Universities

Th ere are two main types of universities in Kenya: public and private. Th ere are 
22 public universities established under the Universities Act of 2012. Private uni-
versities have registered exponential growth since about 2002, and with that there 
has been increased demand for copyrighted materials. University scholarship is 
mainly conducted by lecturers, professors, technical staff  and postgraduate stu-
dents. Th e largest university, the University of Nairobi, has about 5,400 staff  and 
over 84,000 students (University of Nairobi, n.d.). It off ers over 400 academic pro-
grammes in 26 faculties, schools and institutes (University of Nairobi, n.d.). Its 
budget for research and development (R&D) is estimated at KES500 million.3 

Many universities now have a research and IP policy (Sihanya, 2013b). 
Polytechnics and other tertiary institutions are also engaged in research and 
development. Kenya has approximately six public scientifi c research institutions, 
which were established by the Science and Technology Act (Cap. 250), and one 
institute for the social sciences: the Kenya Institute for Public Policy Research 
and Analysis (KIPPRA). Th ese research institutions have important collections in 
their libraries, most of which are still under copyright. 

Libraries and archives

Th e Kenyan library system includes public libraries and institutional (both public 
and private) libraries. Th e Kenya National Library Service, established under the 
Kenya National Library Service Board Act (Cap. 225), manages public libraries. 
Another piece of legislation governing library services in Kenya is the McMillan 
Memorial Library Act (Cap. 217). Public, private, university and research institute 
libraries are increasingly playing an important, vital and unique role in scholarly 
research (Ouma and Sihanya, 2010). 

Publishers 

Publishers in Kenya are categorised into public, private and university (institu-
tional) publishers. Private publishers include local and foreign publishers, and 
most of these focus on primary and secondary school publishing, because these 
areas provide the highest fi nancial returns. Th ese returns on investment have 
increased since 2003 when the Kenyan government strengthened the Free Primary 
Education (FPE) and Free Day Secondary Education (FDSE) systems. University 
publishers publish scholarly works targeted at university students, scholars and 
other information consumers seeking scholarly materials.

3 KES stands for the Kenyan Shilling, which at the time of writing in early 2013 stood at a value 
of approximately KES87 to US$1.
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Scholarly consortia 

Scholarly consortia in Kenya include the Kenya National Academy of Sciences 
(KNAS), the Kenya Nonfi ction and Academic Authors’ Association (KENFAA), 
the Kenya Oral Literature Association (KOLA), the African Economic Research 
Consortium (AERC), the Kenya Historical Association (KHA), the African 
Technology Policy Studies Network (ATPS) and the Writers Association of Kenya 
(WAK). Th ey focus on publishing or disseminating the works of their members 
and other scholars.

Professional research and publishing 

Professional membership organisations such as the Law Society of Kenya (LSK), 
the International Commission of Jurists, Kenya Section (ICJ-Kenya Section) and 
the Institute of Chartered Public Secretaries of Kenya (ICPSK) also occasionally 
 publish reports on topical themes. Th e objective of such publishing is not to pursue 
a  programmatic scholarly endeavour as such. But some, for instance the University 
of Nairobi’s Institute of Development Studies (IDS) and Society for International 
Development (SID, a civil-society organisation), have tried to pursue scholarly themes. 

Copyright communities

Copyright communities have been evolving in Kenya since the 1970s. Th ese 
include collective management organisations (CMOs, which straddle the private 
and voluntary sectors), the Kenya Copyright Board (KECOBO) and the Copyright 
Tribunal (the “Competent Authority” cited in the Copyright Act). Related to these 
are the courts, which rule on copyright issues arising from scholarship and pub-
lishing, particularly the High Court, the Court of Appeal and the Supreme Court.  

Digitisation and copyright

Digitisation facilitates acts of copying, fi rst when developing a digital surrogate 
from a physical original, and second, when putting this surrogate on the internet, 
which multitudes of users can then access and copy onto their own computers 
(Dunning, 2004; Goldstein, 2005; Lessig, 2002, 2004). Digitisation enables mater-
ials to be used in diff erent media, to be copied at the same quality as an original, 
to be manipulated and distorted, and to be distributed cheaply, easily and speed-
ily (Benkler, 2006; Lessig, 2008; Mambi, 2010, p. 197). Digitisation enables, inter 
alia, libraries to have content accessible to the public via the internet (Boyle, 1997; 
Litman, 2006; Samuelson, 2000). Digitisation has generated numerous important 
issues in IP, including matters in relation to copyright, the domain name system 
(DNS), soft ware patents and business method patents (Sihanya, 2012b, 2013b). 
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Digital information is protected under Kenya’s Copyright Act of 2001, which  
incorporates the provisions of the World Trade Organisation (WTO) Agreement 
on Trade Related Aspects of Intellectual Property Rights of 1994 (TRIPS), and 
the World Intellectual Property Organisation’s (WIPO’s) “Internet Treaties” of 
1996: the WIPO Copyright Treaty (WCT) and the WIPO Performances and 
Phonograms Treaty (WPPT). For any digital material to be protected under the 
Kenyan Copyright Act, it should fall within the defi nition of what is copyright-
able subject matter. Section 22 of the Act lists what is copyrightable as literary 
work, musical work, artistic work, audio-visual work, sound recordings and 
broadcasts. 

Open development 

Th e emerging notion of open development refers to development systems in 
which people are free, or even empowered, to access networked development 
systems and to participate, collaborate and share within those systems. Aspects 
of open development include open government (Sihanya, 2006, 2007–8) (which 
is comparable to e-government and e-governance), open communications net-
works, open access to content and open-sourced research and product devel-
opment as commons-based peer-production. In the context of OA and open 
scholarship, the challenge is balancing the competing interests of open develop-
ment and the creative and innovation industries that benefi t from appropriate 
incentives. (See Chapters 1 and 4 of this volume for more on the concept of open 
development.)

Open access (OA) and open scholarship

OA refers to works that are created with no expectation of direct monetary return, 
and which are made available at no cost to the reader on the public internet 
for purposes of education and research (Open Society Institute and the Soros 
Foundations Network, 2011). Th e Budapest Open Access Initiative stated that OA 
would permit users to read, download, copy, distribute, print, search or link to the 
full texts of works (Open Society Institute and the Soros Foundations Network, 
2011).4 Readers would also be able to trawl the works for indexing, pass them on 
as data to soft ware, or use them for any other lawful purpose, without fi nancial, 
legal or technical barriers other than those inseparable from gaining access to 
the internet itself. OA does not apply to materials for which the authors expect to 
generate direct revenue.

4 See other defi nitions at InTech (n.d.).
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Jain (2012) outlines seven main characteristics of OA material: 

1. It is free of charge. 
2. It is free of (most or all) copyright and licensing restrictions. 
3. Th e material is available online or on the internet. 
4. Th e material is full text. 
5. Th e material can be accessed by anyone and in any place subject to 

connectivity. 
6. Th e material can be freely used by anyone who has access. 
7. Th e materials can be in various formats, from texts and data to 

soft ware, audio, video and multimedia, scholarly articles and their 
preprints. Th e concept of open scholarship has developed out of 
the concept of OA. It refers to OA practices as part of the scholarly 
publishing process.

As discussed above, new technologies and new means of research commun ication 
and dissemination are changing traditional publishing and enabling an increasing 
range of non-traditional forms of communication, such as via e-journals, lists, blogs 
and wikis (Bourne et al., 2011). Th e development of OA and open scholarship prin-
ciples has also resulted in the emergence of alternative scholarly publishing models. 
Under open scholarship, three main alternative publishing models have emerged: 
subscription publishing, OA publishing and OA self-archiving. Subscription or 
toll-access publishing refers primarily to academic journal publishing. It includes a 
publishing business model that imposes reader access charges and user restrictions 
(Murray, 2009, 2011; Murray and Moore, 2006). OA publishing refers primarily to 
journal publishing where access is free of charge to readers and the authors. Th e 
employing or funding organisations pay for publication. Use restrictions are minimal, 
as no access toll is imposed (EC, 2008; Houghton and Oppenheim, 2010). OA self-
archiving refers to the situation where academic authors deposit their works in online 
OA repositories, making the works freely available to anyone with internet access.

3. The research

Th is study commenced in 2011 and was concluded in 2013. Its desk research con-
sisted of: (1) reviewing and analysing literature on the key concepts under study; 
and (2) analysing existing legal instruments and policies in Kenya in relation to 
copyright. Th e fi eld research consisted of surveys, interviews and focus group 
discussions, all guided by similar sets of questions. Th e focus of this fi eld work 
was on gathering data from selected respondents on the emerging concepts of 
open scholarship and alternative publishing in Kenya in relation to the country’s 
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prevailing copyright environment. Respondents were drawn from the following 
groups of stakeholders: 

 ● authors of scholarly works, including scholarly experts on copyright, 
literature, political science, history and sociology; 

 ● publishers;
 ● information managers, including librarians, digital archivists, managers of 

digital repositories and conventional archivists; 
 ● copyright administrators and regulators, including representatives of the 

Kenya Copyright Board (KECOBO), the State Law Offi  ce and collective 
management organisations (CMOs); 

 ● information consumers, including general readers and representatives of 
consumer organisations and civil society organisations (CSOs) working on 
education, access to information and production of information; and

 ● research supporters and funders.

Th e research team encountered some challenges in carrying out the fi eld research. 
Many of the respondents were unavailable for full face-to-face interviews, for various 
reasons. Th is forced the research team to leave survey questionnaires in the inter-
viewees’ offi  ces and collect the completed questionnaires later. Th is had the potential 
to aff ect the quality of data received. In the end, it was decided that the most useful 
data came from four of the six stakeholder groups targeted (see Section 5 below).

4. Desk research findings

Th is section provides the fi ndings from the literature review and analysis of legal 
instruments.

Development of copyright in Kenya and Africa

Sections 26–29 of the Kenya Copyright Act of 2001 defi ne copyright as a set of 
exclusive rights granted to the author or creator of an original work. It is a bun-
dle of moral and economic rights that subsist in the category of works outlined 
under Section 22 of the Kenya Copyright Act of 2001. Copyright includes the 
right to copy, distribute and adapt the work (Goldstein and Reese, 2010; Ouma 
and Sihanya, 2010; Sihanya, 2010).

Kenya’s initial engagement with the copyright law was, as with many African 
countries, via its colonial experience under Britain. In Kenya, Uganda, Tanzania, 
Ghana, Nigeria, Zambia and South Africa, and in Anglophone Africa generally, 
copyright law began with the application of all or some of the UK Copyright Acts 
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of 1842, 1911 and 1956. Th ese statutes were applied together with the (English) 
common law of copyright. Th is was largely courtesy of the reception clauses of 
the respective countries (Seidman, 1969; Harvey, 1975). At transnational level, 
the Berne Convention on Literary and Artistic Works of 1886 and the Universal 
Copyright Convention (UCC) of 1952 were negotiated, signed and ratifi ed on 
Kenya’s behalf by British colonial authorities. Aft er Kenya’s independence in 1963, 
the treaties were applied through the doctrine of state succession (Sihanya, 2003, 
2010). A number of Agreements on Friendship, Commerce and Navigation (FCN) 
also covered or laid a framework for copyright transactions and regulation.

Th e individual constitutions of most African countries tend not to deal with 
copyright matters directly. Signifi cantly, however, Articles 11(2)(c), 40(5) and 
69(1)(c) of the Kenyan Constitution of 2010 recognise IP generally by placing the 
duty of promoting the IP rights of the people of Kenya on the state. Specifi cally, 
Article 11(2) provides that the state shall promote all forms of national and cul-
tural expressions (usually the domain of copyright and related laws), including 
folklore and traditional knowledge (TK). (See Chapter 6 of this volume for dis-
cussion of the policy framework for TK in Kenya.)

Copyright and scholarship in Kenya

Th e concept of open scholarship is not expressly provided for under the Kenyan 
Copyright Act of 2001. However, the Act has provisions which have the potential 
to promote authorship and scholarship, while at the same time seeking to balance 
or harmonise the interests of the various stakeholders in the copyright indus-
try. Th e Act grants moral and economic rights to an author. Signifi cantly for the 
concept of open scholarship, the Act of 2001 imposes several limitations on the 
author’s rights in the interests of public access and usage. Th ese limitations, in 
the Act, on the economic rights of an author are closely related to transnational 
standards for “fair practice” or “fair dealing”, which will now be discussed. 

Fair dealing

Th e Kenyan Copyright Act’s provision for “fair dealing” is closely related to the 
notion of “fair practice” found under article 10 of the Berne Convention (Goldstein, 
2001; Lewinski, 2008). Th e methodology and approach for fair dealing are not to 
be confused with the diff erent, though in some respects similar in orientation, 
“fair use” doctrine in American copyright law (Goldstein, 2005; Goldstein and 
Reese, 2010). Th e fair dealing provision in Section 26(1)(a) of Kenya’s Copyright 
Act of 2001 allows a person to deal with the copyrighted work of another for 
purposes of scientifi c research, private use, criticism or review and reporting. Th e 
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conditions for such use are that it must constitute fair dealing and that the author 
must be acknowledged (Bainbridge, 2009; Cornish et al., 2010; Goldstein and 
Reese, 2010; Ouma and Sihanya, 2010; Sihanya, 2010).

As McGreal (2004) notes, fair use in the US and fair dealing in the Commonwealth 
countries are the traditional exemptions to copyright allowed to the public, and 
 specifi cally to educational institutions, for research and other uses such as parody or 
quoting (McGreal, 2004). Th ere have been some notable Kenyan cases concerning 
application of the fair dealing provision in the Copyright Act: for example, the case 
of Margaret Ogola & 3 Others v David Aduda and Another (unreported). Margaret 
Ogola, a medical practitioner, wrote a novel entitled Th e River and the Source. It 
was, at one time, a literature set book for secondary school students in Kenya.5 
Th e defendant authored a students’ guidebook to the novel and used, inter alia, the 
 picture of a child from the cover of the original novel. Ogola and her publisher 
sued Aduda and his publisher for copyright infringement. In the proceedings for a 
 temporary injunction and interlocutory orders, the defendants pleaded fair dealing 
on the grounds of criticism and review. Th e court declined to grant an interlocutory 
injunction, arguing that there were triable facts (Ouma and Sihanya, 2010). 

School use

Section 26(1)(d) of the Copyright Act states that the author will not have a right to 
control the inclusion in a collection of literary or musical works of “not more than 
two short passages” from the work in question if the collection is designed for use 
in a Kenyan school or university and includes an acknowledgement of the title 
and authorship of the work. Th ere are, however, challenges in operationalising 
such provisions (Ouma and Sihanya, 2010). It is not clear what constitutes “two 
short passages”. Could any number of sentences, paragraphs or chapters qualify? 
What if the passages constitute the essential elements (the “pith and marrow”) of 
the work – for instance, the refrain or chorus of a poem or song?

Several cases have emerged where learners were found to have infringed the 
rights of an author in using her work in a school. For example, in Anne Nang’unda 
Kukali v Mary A Ogola & Another ([2010] eKLR), Mary Ogola (fi rst Respondent) had 
submitted a research proposal to the University of Nairobi (second Respondent) for 
the degree of Master of Arts in Project Planning and Management.  Th e Applicant 
had allegedly presented similar material to Maseno University for the degree of 
Master of Education. Th e Applicant argued that at the time of the presentation, 
Ogola knew that the work was a copy of the Applicant’s work, which Ogola obtained 
through a friend of the Applicant. Th e court, in granting an injunction, stated that 

5 It is a set book once again from 2013. 
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the Applicant had shown that Ogola had used the Applicant’s original work. Hence, 
should the Respondent’s degree course be approved, the Applicant was likely to 
suff er substantial loss due to violation of her “intellectual rights”. Problematically, 
there was no rigorous analysis in this case of originality and the diff erent standards 
associated with plagiarism, on the one hand, and copyright infringement (which 
may be a civil wrong or criminal off ence) on the other. 

Instructional broadcasts

Section 26(1)(e) of the Copyright Act of states that the author will not have a right 
to control the broadcasting of a work if the broadcast is intended to be used for 
purposes of systematic instructional activities. Th is provision allows broadcast-
ing of educational and scholarly materials where they are used for educational 
instruction. Th e clause may have the eff ect of supporting the Kenya Institute of 
Curriculum Development’s (KICD’s) broadcasts to schools. But what of virtual 
university systems, and open, distance and electronic learning (ODEL) in gen-
eral? Th ere is at present no clarity on these matters in Kenya.

Reading or recitation of an extract 

Section 26(1)(g) of the Copyright Act requires that the author should not con-
trol the reading or recitation in public or in a broadcast by one person of any 
reasonable extract from a published literary work if accompanied by a suffi  cient 
acknowledgement of the author. Th us, a teacher, lecturer, student or pupil read-
ing a publication to the class may not be infringing the copyright. But it must be 
relevant to the class and the extract must be “reasonable”. 

Compulsory licensing 

Section 26(1)(h) of the Act gives the government power to compulsorily acquire 
a copyright or produce a copyrighted work where the reproduction is in the pub-
lic interest and no revenue is derived from the reproduction.6 It provides that the 
author does not have a right to control the reproduction of a work by or under 
the direction or control of the government. Moreover, the author may not control 
reproduction by such public libraries, non- commercial documentation centres 
and scientifi c institutions as may be prescribed in specifi ed contexts. Th is provision 
is particularly relevant to where a work is important in an educational setting and 
the author is controlling or limiting reproduction to the detriment of the public. 

6 Cf. Records Disposal Act (Cap. 14), Public Archives and Documentation Service Act (Cap. 19). 
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Assignments and licensing of scholarly works 

Kenya’s Copyright Act confers on the fi rst owner of copyright certain exclusive 
economic rights over the exploitation of the work (Sect. 26 of the Act); unless 
there is evidence that the work should belong to the employer or commissioner 
(Sect. 31 of the Act). Only a few scholars have the fi nancial ability, economic acu-
men or the willingness to undertake the process of scholarly publication and 
communication, i.e. printing and selling their own books and articles. Authors of 
books have traditionally found it advantageous in terms of the balance between 
the fi nancial reward and the degree of risk involved to approach well-established 
publishers who then arrange for the printing, marketing and sale of the books or 
the story (cf. Chakava, 1996). Th e publisher is also better placed to monitor and 
take legal action against persons infringing the copyright. 

Section 33 of the Kenya Copyright Act gives scholars other ways of exploiting 
their works, principally through assignment and licensing. Section 33(1) provides 
that copyright shall be transmissible by assignment, by licence, by testamentary 
disposition or by operation of law as movable property. 

Copyright and open scholarship

Th e emergence of open scholarship and alternative publishing has upset the tra-
ditional relationship between the following stakeholders in the scholarship pro-
cess: authors, peer reviewers or referees, research funders, publishers and libraries 
and archives as well as other repositories. Th e traditional interests and models 
of economic and non-economic rewards accruing to these parties have changed 
and thereby signifi cantly altered the nature and character of transactions among 
them. Consequently, this has changed established views on the traditional doc-
trine of copyright, which shape the relationships among these parties.

Challenges to access to scholarly information

While it is true that there are immense advantages to be found via increasing access 
to knowledge in development, there are at least two counter-arguments and situa-
tions that negate free access to knowledge or information. First, there are argu-
ments on the cost of information. Th e cost of published research in books and 
some journals and other media has been increasing, making it harder for individual 
readers, libraries and universities or colleges to access the information. Second, the 
copyright regime in place largely constrains free access to books and some journals. 

In addition to the use of licences, numerous large commercial entities, espe-
cially publishers, have promoted legislation that creates limitations to the access 
and use of copyrighted materials. Th ese include, for example, the US Digital 
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Millennium Copyright Act of 1998, the US Sonny Bono Copyright Term Extension 
Act (CTEA) of 1998 and the Uniform Computer Information Transactions Act 
(UCITA). Th ere are also other laws in various jurisdictions that are traditional 
sources of quality research like the US, UK and Australia (Goldstein, 2001; 
Goldstein and Reese, 2010). Th e regime that may have similar eff ects in Kenya 
includes the Offi  cial Secrets Act (Cap. 187); Penal Code (Cap. 63); Public Offi  cer 
Ethics Act of 2003; and the Anti-Corruption and Economic Crimes Act of 2003.

The Zwolle principles on scholarship and copyright management 

Th e Zwolle group consists of academic authors, publishers and copyright experts. 
Th e group has developed seven “principles” aimed at “balancing stakeholder 
interests in scholarship-friendly copyright practices” (SURF Foundation, 2002).
Th e principles are aimed at assisting stakeholders – including authors, publishers, 
librarians, universities and the public – to achieve maximum access to scholarship 
without compromising quality or academic freedom and without denying aspects 
of costs and rewards involved. Th e seven principles are, as quoted in extenso from 
the SURF Foundation’s website (SURF Foundation, n.d.):

 ● First, achievement of this objective requires the optimal management of 
copyright in scholarly works to secure clear allocation of rights that balance 
the interests of all stakeholders. 

 ● Second, optimal management may be achieved through thoughtful 
development and implementation of policies, contracts and other tools, 
as well as processes and educational programs, (collectively “Copyright 
Management”) that articulate the allocation of rights and responsibilities 
with respect to scholarly works. 

 ● Th ird, appropriate Copyright Management and the interests of various 
stakeholders will vary according to numerous factors, including the nature 
of the work; for example, computer programs, journal articles, databases 
and multimedia instructional works may require diff erent treatment. 

 ● Fourth, in the development of Copyright Management, the primary focus 
should be on the allocation to various stakeholders of specifi c rights. 

 ● Fift h, Copyright Management should strive to respect the interests of all 
stakeholders involved in the use and management of scholarly works; 
those interests may at times diverge, but will in many cases coincide. 

 ● Sixth, all stakeholders in the management of copyright in scholarly works 
have an interest in attaining the highest standards of quality, maximising 
current and future access and ensuring preservation; stakeholders should 
work together on an international basis to best achieve these common 
goals and to develop a mutually supportive community of interest. 
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 ● Seventh, all stakeholders should actively promote an understanding of 
the important implications of Copyright Management of scholarly works 
and encourage engagement with the development and implementation of 
Copyright Management tools to achieve the overarching objectives (SURF 
Foundation, n.d.).

Th e proposed amendments (in fact supersession) of the Kenyan Copyright Act 
currently being considered by the relevant policy-makers will thus need to secure 
balance in two contexts so as to help realise an appropriate digital copyright 
regime (Ouma and Sihanya, 2010; Sihanya, 2012a, 2012b, 2013; cf. Mwakisyala, 
2000). Th ere is need for balance between protection and access, and for balance 
between technological protection measures (TPMs), digital rights management 
(DRM) systems or rights management information (RMI), on the one hand, and 
market principles (or the price mechanism), social norms, copyright and related 
law, on the other (Sihanya, 2013b).

5. Field research findings

Th is report gives the fi ndings based on the responses from four of the stakeholder 
groups surveyed: (1) authors of scholarly works, (2) publishers, (3) information 
managers and (4) information consumers. A separate questionnaire was prepared 
for each category surveyed. Th e questionnaires were designed to gather data on:

 ● motivation for publication of scholarly works by authors;
 ● rights in the scholarly work that the stakeholders, especially authors, 

consider most important; 
 ● how the authors use scholarly works aft er publication; 
 ● how the copyright policies of publishers aff ect authors; 
 ● whether the stakeholders are familiar with the concepts of open scholarship 

and alternative publishing; and
 ● how open scholarship is aff ecting the relationships among authors and 

various stakeholders. 

Th e fi eld research generated several main fi ndings, as detailed in the subsections 
which follow.

Motivation for authorship

Th e 20 authors surveyed were based at public and private universities. Most of 
these authors have published books, journal articles, articles in peer-reviewed 
magazines, book chapters, course materials and related scholarly materials. Th e 
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questionnaire and focus group data found that the main motivation for most of 
the authors to publish scholarly works is attribution of the publication to their 
name. Th ese authors thus consider moral rights to be of greater importance in 
scholarly publishing than economic rights. Economic rights – including royalties 
from publishers, fees from assignments and transfers of copyright – are consid-
ered by most authors to be secondary. Th e authors surveyed value recognition, via 
publication of their work, more than any aspect of monetary compensation that 
might result. 

Th e primary motivating factors among authors for publishing scholarly works 
were found to be the following:

 ● attribution of the publication to the author’s name (17 out of 20 authors 
cited this as a primary motivating factor);

 ● publishing in the spirit of promotion of scholarship and scholarly activities;
 ● promotion of knowledge;
 ● dissemination of information in their areas of expertise; 
 ● a responsibility to the scholarly world and society; and
 ● advancement in the teaching profession, for example, in the hierarchy 

of lecturer, senior lecturer, associate professor and professor (4 out of 20 
authors).  

Secondary motivating factors for authors in publishing scholarly works were 
found to be as follows:

 ● royalties from publishers (17 out of 20 authors cited this as a secondary 
motivating factor); and

 ● fees from the transfer and assignment of copyright.

Th is position contrasted sharply with the position of some of the publishers sur-
veyed, who consider the economic value of a scholarly publication to be more 
important. 

Some of the authors stated that they have adopted the following strategies of 
authorship in the context of open scholarship: 

 ● publishing on blogs; 
 ● publishing on personal websites; 
 ● keeping online journals; and
 ● providing their work to online OA libraries. 

Some authors surveyed indicated that the movement towards open scholarship 
has yet to aff ect their relationship with other stakeholders like publishers and 
information managers. Th is is partly because the concept is still new in Kenya 
and has yet to be fully embraced. Some authors surveyed blame  information 
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 managers for plagiarism and copyright infringement, especially where such 
information managers employ digital storage mechanisms. Information 
managers, on the other hand, stated that some authors and publishers have 
embraced the concept of open scholarship. Some information managers even 
stated that they have conducted open forums with authors on issues of free 
access to the author’s works.

Use of scholarly works

Th e fi eld research found that the authors surveyed seek a variety of uses for 
their scholarly works, including using such works as publications intended for 
other researchers; using the works as printed or electronic course materials for 
 teaching; and using the works for general readership or scholarship. In using the 
 scholarly works that they author in the above ways, the authors stated that they do 
so  without asking for the permission of the publishers as to whether or not they 
have the right to re-use the articles in such a manner. 

Some authors are of the opinion that most journals generally allow one to 
use the work published for teaching purposes. (Th ese fi ndings are consistent with 
recent developments in universities and colleges in Kenya, which have to cope 
with exponential growth in student populations without concomitant investment 
in the  development or acquisition of the relevant literature.)

Copyright policies of publishers

It was found that not all authors pay attention to the copyright policies or prac-
tices of the publishers that publish their scholarly works. At the same time, it was 
found that, for some authors, the copyright policies or practices of publishers tend 
not to infl uence their decisions in selecting a publisher. Th ere were a number of 
reasons given to the research team as to why some authors do not pay attention to 
the copyright policies or practices of publishers:

 ● Some of the authors surveyed lack adequate knowledge of the rights of the 
publisher and their own rights in relation to the published work. 

 ● Some authors assume that the publisher has a duty to protect rights. 
 ● Some authors are of the opinion that the agreements authors sign with 

publishers do not contain any clause on copyright. (Our research team 
experienced diffi  culties in ascertaining the veracity of this statement, 
because most publishers were uncooperative and thus we could not access 
the standard-form agreements of the publishers.) 

 ● Some authors were of the opinion that it sometimes takes too long to 
deal with publishers and the authors therefore choose to fast-track the 
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publishing process by not raising too many questions concerning copyright 
and related issues. 

 ● Some authors stated that their choice of a particular publisher is determined 
by the publisher’s credibility in terms of reputation and publishing and 
distribution effi  ciency.

Th us, the key author interest expressed is in getting scholarly works published, 
and only secondarily in getting the necessary rewards in the form of royalties, 
grants or related payment (cf. Wasamba and Sihanya, 2012). Th e authors inter-
viewed who said they do pay attention to the copyright policies or practices of 
publishers (12 out of 20 authors) stated that they do so because they know the 
agreement they sign with the publishers contains such policies and that such poli-
cies determine issues of royalty fee payments and certain distribution matters.

The concept of open scholarship

Th e fi eld research also found that all the respondents are generally familiar 
with the concepts of open scholarship and alternative scholarly publishing. 
Some information managers at libraries based in institutions of learning shared 
examples with the research team of how they have developed programmes for 
accessing and sharing information. Th e information shared mainly concerns 
teaching materials and important course content. Th ese materials are provided 
by lecturers, most of them the authors of the materials. Researchers using such 
libraries are thus able to access scholarly materials on the databases. Nine out of 
the 20 authors interviewed informed the research team that they have embraced 
online OA publishing of their articles in order for the articles to be accessed by 
more people.

However, some respondents were skeptical regarding the implications of 
open scholarship in the long run in Kenya. For example, some authors stated that 
they do not believe in concepts such as open scholarship, open access to informa-
tion or open development. Some publishers shared this position. One respond-
ent, a university professor, said nothing should be done “free”. Some interviewees 
were of the opinion that the open scholarship concept is similar to killing author-
ship, and that creating free access might lead to misuse of scholarly works. Some 
authors stated that open scholarship is impractical in developing countries such 
as Kenya, since authors will have no rewards for their works. Th ey stated that in 
developed countries open scholarship receives funding from donors, but this is 
not the case in developing countries. 

Some respondents questioned why our research project was concentrating 
on the issue of online open scholarship whereas, in their view, there are other 
issues that remain unaddressed regarding copyright. Th ey were of the  opinion 
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that the issue of authors benefi ting from their works remains  unresolved, and 
highlighted the issue of contracts between authors and  publishers. One respond-
ent (an author) was adamant in refusing to discuss open scholarship and instead 
dwelt on the copyright issues in traditional hard-copy publishing. Another author 
expressed his disappointment as his interview with a member of our research 
team came to a close. He said he had expected the interview to focus on the prob-
lems he is experiencing with his works in traditional hard-copy form. 

However, while several authors surveyed have a sceptical view of the open 
scholarship concept, these authors nevertheless stated that some of their works 
have been made available on the internet and are available to the public on an 
OA basis. Other authors were strongly receptive to the idea of open scholarship, 
stating that it will promote scholarly activities. For example, one respondent, a 
university professor, stated:

I do not care whether it is [an] open access journal or restricted journal. Th e 
biggest thing is whether the scholarly work is published.  I do not believe that 
access to academic journals should be restricted. I give my scholarly works to my 
students freely. Ninety-nine per cent of my journals [articles] have been sent to 
open access journals (interviewee, 2012).

Th e fi eld research found that information managers and information consumers 
were the categories of respondents most supportive of the open scholarship prin-
ciple. Some librarians (i.e. information managers) stated that open scholarship has 
had a great impact in the information management business. Th ey stated that they 
can now stock more materials and make them accessible to researchers and other 
information consumers. Some were of the opinion that online libraries have revo-
lutionised access to information, and that very soon all libraries will go digital. 

Th e information managers were of the view that other stakeholders, such as 
authors and publishers, will still benefi t from digital libraries. For example, one 
suggested that DRM tools will control access to, and author and publisher ben-
efi t from, online publishing of content. In some DRM-controlled systems, only 
abstracts are free of charge and one pays for full access to works, either through 
paid subscriptions or one-off  payments for each work accessed. Some informa-
tion consumers stated that open scholarship has enhanced their consumption of 
academic materials, as it has become easier to access a wide range of scholarly 
materials from online databases. (Kenyan universities are increasingly subscrib-
ing to online databases.) 

Some of the authors stated that in 10 years the idea of alternative scholarly 
publishing will no longer be “alternative” but rather traditional. To them, the idea 
of alternative publishing is taking over from the traditional publishing model. 
However, the authors still maintain that printed books will not disappear. 
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Copyright laws, policies and practices 

Most of the authors interviewed were found to have limited information on 
Kenyan copyright laws. Th is was also found to be true of information manag-
ers and information consumers. Meanwhile, most publishers interviewed were 
reluctant to discuss copyright issues. Interviewees who had some knowledge of 
copyright law in Kenya were of the opinion that these laws cannot support and 
sustain open scholarship in Kenya. Th e main reasons advanced for this are the 
poor implementation mechanisms in Kenya to protect copyright, and the high 
level of ignorance regarding the laws, policies and practices.

Authors interviewed stated that the copyright laws cater for the interests of 
publishing stakeholders, and that publishers and information managers blatantly 
disregard copyright policies. Th e authors said weak implementation mechanisms 
subject them to exploitation. Information managers, on the other hand, were 
of the opinion that the current copyright law and policies cannot sustain open 
scholarship because they are too rigid and only encourage controlled and limited 
access to scholarly materials. 

Most stakeholders identifi ed implementation as the main copyright problem. 
Th ey proposed that protection of the rights and interests of authors and other 
stakeholders will be more eff ective if there is greater education on, and sensitisa-
tion to, the realities of copyright laws, policies and practices in Kenya. Some pro-
posed that more powers be given to copyright enforcement agencies, and some 
argued for stronger punishment for infringement. 

6. Conclusions

Th e fi eld research thus found a mixture of willingness and reticence among 
stakeholders in Kenyan scholarly publishing towards the idea of strongly 
 embracing open scholarship and alternative publishing. Th e general view is that 
economic benefi ts might not be well protected under open scholarship. Th us, 
while alternative publishing as a concept is gaining in popularity in Kenya, the 
full exploitation of the model is held back by uncertainty regarding incentive or 
reward mechanisms, particularly economic rewards. Authors surveyed gener-
ally agree that open scholarship gives more voice and prominence to scholarly 
works, but that no (or limited) other benefi ts accrue (see also Wasamba and 
Sihanya, 2012).

Two broad recommendations emerge. First, the Copyright Act of 2001 
and related laws should be reviewed, reformed and redesigned to clearly pro-
vide for and establish an explicit balance between an author’s or scholar’s 
rights, on the one hand, and the reader’s or user’s rights of access on the other 
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hand.  Reforms are needed to help ensure that copyright practices benefit 
authors and users under both the traditional and open, alternative scholar-
ship and publishing models. The Copyright Act thus needs to be fundamen-
tally reviewed (Ouma and Sihanya, 2010; Sihanya, 2009b, 2010). Some of the 
relevant proposals have been made to KECOBO and the State Law Office. 
These include clarifying owner’s rights; and recognising limitations and 
exceptions to enhance access through Braille, audio or digital texts (Sihanya, 
2013b). A national copyright policy should be developed to underpin the 
reform of the Act.

Second, there is a need to strengthen copyright administration and procedures. 
Th e operative regulations and administrative procedures should be reviewed to 
facilitate authors’ and scholars’ enjoyment of their rights (and compliance with 
their obligations) as well as users’ enjoyment of their rights (and compliance with 
their obligations). 

Th e following specifi c recommendations emerge, all with policy implications 
requiring appropriate intervention in order to promote copyright’s progressive 
role in open scholarship and alternative publishing in Kenya: 

1. Strengthen Kenya’s architecture on copyright policy and 
administration regarding naming of authors, their recognition and 
their acknowledgement with regard to every work. Th ere is a need to 
develop national and institutional policies on copyright, including on 
the character as well as on the limitations and exceptions on moral 
rights. Th ese will guide the implementation and administration of 
the law, especially in the context of education, training, research and 
scholarship. 

2. Ensure rewards for authors in Kenya for the use of their works in 
digital format, including through the internet, in ODEL and in 
open scholarship. Th e possible rewards include recognition, prizes, 
royalties, subsidies and related incentives. 

3. Train authors and scholars in Kenya on the individual and social 
benefi ts of open scholarship. 

4. Educate members of the public on copyright and related IP issues.
5. Create better mechanisms for the regulation of copyright and related 

issues. Th ere is a need to strengthen the copyright licensing regime, 
as well as judicial and quasi-judicial mechanisms like the Copyright 
Tribunal (the “Competent Authority”). 

6. Th e penalty for infringing copyright laws should be revised and 
made more appropriate. Th e penalty is quite light and off enders will 
keep on infringing and paying whatever fi ne they are charged. In 
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addition, the Copyright Act and related laws should also be amended 
to facilitate incentives and systems that secure compliance. Th e 
possible incentives include fi nancial and other rewards for those who 
comply with copyright, as well as “naming and shaming”, or fi nancial 
penalties, for those who do not comply.

7. Ensure fi nancial and non-fi nancial incentives to authors and scholars 
in order to increase the quality and volume of materials that can be 
made accessible via traditional and open scholarship in Kenya. 
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